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Personnel Record Keeping
1. GENERAL

The purpose of this document is to define the organization’s personnel record retention policy.  This document serves as a guide to ensure Human Resources and Management are aware of the organization’s personnel record retention procedures and requirements for its employees.
2. SCOPE

This policy is applicable to any individual responsible for handling employee personnel documents. 
3. ATTACHMENTS  

Attachments - None 
4. INSTRUCTIONS
4.1 Policy Summary – Policy Summary – As stated above this document serves as a guide to ensure Human Resources and Management are aware of the organizations personnel record retention procedures and requirements for its employees.  All personnel records are to be centrally kept with the Human Resources Department.  If a manager has any employee documentation described below it is important to submit a copy to Human Resources.  This will allow documents to be centrally maintained with all other secured personnel records
4.1 Documents: Why and Where Do We Keep Them? - All employee documents are to be retained to ensure compliance with state and federal laws, to assist the organization in managing employee performance, and to provide documentation to defend claims by employees.  This policy will identify what documents should be retained, where they should be kept and how long the records should be maintained.  This policy also covers electronic communications and will explain who is permitted to have access to the retained documents.
4.2 Document Security – Our goal is to protect our employees from items such as identity theft and for that reason we strive to eliminate any unnecessary requests for sensitive information such as social security numbers, birth dates, maiden names, drivers license numbers, credit card information and passwords.  The organization keeps hard copies of sensitive information in a locked office and also screens employees who will have access to personnel files for maintenance or copying purposes.  We dispose all sensitive information by way of shredding.
4.3 Documents Summary: What Records Need To Be Maintained and For How Long? – This is a general list of documents that are obtained and kept on file by Human Resources.  As a department head if you have any of these documents saved locally, please submit a copy to Human Resources so that a centralized personnel file can be maintained.
4.3.1 Hiring Records
4.3.1.1 Application Forms – Our organization has a written application form that complies with federal and state civil rights laws.  The wording of the job application can be useful in defending an employee lawsuit if it is properly worded to include an “at will” employment provision, a statement affirming the accuracy of the information provided by the applicant, and agreement that the applicant, if employed, can be terminated immediately if the information provided is later determined to be inaccurate or untruthful.  Along with the application there is also an agreement allowing the employer to verify information and conduct reference checks, this protects the organization as the employer.  As a supplement to the application, the organization also can provide a written authorization form that permits us to conduct a background investigation.
4.3.1.2 Retention of Applications – All applications should be retained.  Once an applicant is hired, the application along with all other information obtained about the applicant should be retained during the employee’s employment and for 7 years after the employment relationship ends. Please send to Human Resources for filing purposes.

If the applicant is not hired, employers who are subject to Title VII, the Age Discrimination in Employment Act (ADEA), and the Americans with Disabilities Act (ADA) should be retained for one year or the period of time specified by state law for claims alleging discrimination in hiring..
4.3.1.3 Interview Notes – The hiring process should include careful documentation of all interviews.  The same questions should be asked of each applicant, and interview notes, like applications, should be kept for one year for applicants not employed and should be retained in the personnel files of those applicants who are hired
4.3.1.4 Background Checks – If we are conducting a background check, we must maintain documentation evidencing compliance with the Fair Credit Reporting Act (FCRA).  The FCRA documentation and notice requirements apply whenever an employer uses “consumer reports” obtained by an outside organization such as a credit bureau or an investigation agency.  It applies when the employer seeks criminal history reports, driving records, drug, and alcohol testing results, or reports about the person’s character from friends or neighbors.  It does not apply when the employer seeks information directly from a former employer who is providing first hand information about the applicant.  15 USC 1681.

The employer must provide the applicant a notice that is separate from the application informing the applicant that the employer may obtain a credit report.  The applicant must sign a written consent to obtain the credit report.  The employer must provide the applicant with written notice of any adverse action taken by the employer based on review of the credit report.  The notice to the applicant must include the name, address, phone number of the agency furnishing the credit report, and inform the applicant of the right to dispute the accuracy of the report.  The employer should retain the notice of intent to do a background check, the applicants consent, and the letter to the applicant enclosing a copy of the credit report the employer is relying upon along with a statement of the applicant’s statutory right to contest the report in the event adverse action is being taken based on the report.
4.3.1.5 I-9 Forms – The Immigration Reform and Control Act requires employers to verify employment eligibility and the identity of each employee hired to work in the United States.  8 USC 1324a.  The Humans Resources department completes and maintains the I-9 form for all employees.  These forms must be completed within 3 days of employment.

I-9 forms are maintained for all current employees and for terminated employees, for up to three years after the date of hired or one year after the date the employee is terminated, whichever is longer.

Our organization stores all I-9 forms in a consolidated folder in the Human Resources Office.
4.3.1.6 Acknowledgements and Receipts – Our organization as the employer, retains in the employee’s personnel file all acknowledgements and receipts confirming the employee has received and reviewed the employee handbook, copies of the employer’s rules, policies and procedures, and statements confirming the employee understands the “at will” nature of the employment relationship and agrees to comply with the employer’s rules.
4.3.2 Workplace Documents: Personnel Files, Supervisor Files, and Medical Files
4.3.2.1 Personnel records - Include records relating to an employee’s hiring, promotion(s), demotion(s), pay increases and decreases, performance evaluations, disciplinary actions, and termination.  Depending on the applicable state law, personnel records may not include records relating to convictions, arrests and investigation of conduct relating to a violation of criminal laws, confidential references, or reports from previous employers, routine payroll records, and timesheets that are not related to employment decisions, or other records not used to make an employment decision about the employee.
4.3.2.2 Personnel Files: What should be included? – The documents in the personnel file should paint a vivid picture of the employee’s work, how the employee was treated by the employer, the opportunities the employer gave the employee to improve in performance, the policies and procedures the employee was provided, and how fairly the employer treated the employee in the workplace.

The personnel file should include a copy of the job listing or advertisement for the position applied for by the employee; the application and resume submitted; notices and documentation relating to background checks; the offer of employment; the job description; results from employment tests; letters of reference; the employee’s address, phone number and emergency contacts; acknowledgement forms for policies, rules, procedures and handbooks; receipts for company tools, keys, and equipment; benefit information; documentation of leaves, vacation, paid time off, sick leave, FMLA and other absences; corrective actions; awards or special recognitions; evaluations, exit interview notes or summary of reasons for termination; authorization to provide reference for future employers and any other documentation relating to the employee’s work with the employer.

4.3.2.3 What not to include in a personnel file. 
4.3.2.3.1
Medical Records.  Medical records of any kind should not be in the personnel file.  The Americans with Disabilities Act (ADA) requires employers to keep medical information in a confidential file separate from the personnel file.  42 USC 12112 (d.3.B).  The medical records file is only available to people with a business reason to know about the medical information.
4.3.2.3.2
EEO-1 Reporting Information – This documentation is filed separately from an individual’s personnel file.
4.3.2.3.3
I-9 Forms – This information is filed separately from an employee’s personnel file.
4.3.2.3.4
Payroll Information - This information filed separately from an employee’s personnel file. As an example a standard payroll status/change form would not be considered payroll information and may be stored in an employee’s personnel file. Please reference sections 4.3.3 and 4.3.3.1 for payroll information that should be kept outside of the personnel file.
4.3.2.3.5
Unverified Information about the employee or that which relates to their marital/family status, religious affiliations, arrest records, or any protected class status.
4.3.2.3.6
Wage Garnishments - This information is filed separately from an employee’s personnel file
4.3.2.4 Post Employment Retention: 7 years for defense purposes – Our organization retains all personnel records for terminated employees well beyond the time periods required by state law so the records can be used to defend against potential legal claims by employees against the employer and also to comply with other federal and state laws requiring longer retention.  Because the statutes of limitation vary for each type of claim, the safest guideline is to retain the records for 7 years to ensure the documentation is available if the employer is sued.  While most statutory employment claims have a one-year statute of limitations and tort claims two years, some claims such as age claims and contract claims have six-year statute of limitations.  Keeping all personnel files one year beyond the longest statute of limitations is the best legal protection for our organization.  A well-documented personnel file is an effective tool to prove that the employer’s actions were fair and based on legitimate non-discriminatory and non-retaliatory reasons.  The file should include clearly written corrective actions, regular and honest evaluations, and clear explanation for the reasons the employer terminated the employee.
4.3.3 Payroll Records: what to retain and for how long. – The employer must be very careful to preserve wage and hour records because the employer has the sole responsibility for maintenance of these records.  29 USC 211(c).  The employer has the burden of proof in a wage and hour case to show that the employee was accurately paid.
4.3.3.1 What records must include – Payroll records for non-exempt employees must include the employee’s full name, social security number, home address, sex and occupation, date of birth, for employees under 19, time and date the workweek starts, rate of pay, hours worked each week, straight time and overtime earnings, total wages for each period and the date of payment for each pay period.
Payroll records for exempt employees must include information supporting the exempt status, name, address, social security number, date of birth; and for employees under 19, sex and occupation, time and date the workweek starts, how and when salaries are paid for each pay period and how the compensation is calculated.
4.3.3.2 How long to retain wage records. – Federal law requires a minimum of 3 years.  29 CFR 516.5.  Employers also should be aware that the Internal Revenue Code requires payroll-related records to be maintained for a minimum of four years after the calendar year in which they were created; records relating to deductions for group health plans should be retained for three years from the date the return was filed.
4.3.4 Equal Pay Act Requirements – The Equal Pay Act 29 USC 206(d) prohibits discrimination in compensation based on gender for employees performing substantially the same work.  The employer has the burden of proving that no discrimination occurred.  Therefore, employers should carefully retain records that demonstrate the reasons for any pay disparity and to establish that the payroll systems are neutral and consistently applied.  The law requires employers to keep records for at least 2 years including wage rates, job descriptions, job evaluations, merit systems, seniority systems, collective bargaining agreements, and explanations for differences in pay for employees of the opposite sex.  29 CFR 1620.32(c)
4.3.5 Americans with Disability Act – All records relating to an employee’s disability, requests for accommodation, documentation of the good faith interactive process, job descriptions and medical records must be maintained for a minimum of one year from the date the personnel action was taken or the record was made but to be safe, these records should be kept for as long as the employee is employed and for a year after the employee is terminated.  Documentation of the good faith interactive process and all discussions relating to reasonable accommodation should be carefully preserved reflecting each step in the accommodation process.  Once a charge of discrimination is filed, the employer must keep all personnel records relating to the charge until the charge is resolved.  29 CFR 1602.14.
4.3.6 Age Discrimination Act (ADEA) – The Age Discrimination in Employment Act (ADEA) 29 USC 621-634 prohibits discrimination based on the age of the employee’s over 40 years of age.  29 USC 631(a).  Payroll and related records necessary to defend against an age discrimination claim must be kept for at least 3 years including the name, address, date of birth, occupation, rate of pay and regular compensation for each employee.  29 CFR 1627.3.  Records relating to hiring and promotion decisions must be retained for one year from the date of the personnel action.  These records include job applications; resumes; notes regarding reasons individuals were not hired; records of promotion, demotion, layoff, recall, transfer or discharge; job requests to employment agencies or labor organization to recruit new employees; testing of applications, advertisements, notices of employment, training, promotional or overtime opportunities.  29 CFR 1627.3(b)(1).  Benefit plans including pensions, insurance, seniority and merit plans must be kept for a year after they became effective.  29 CFR 1627.3(b)(2).

There is a two-year statute of limitations for filing an age claim, which is extended to three years for a willful violation.  29 USC 255(a).  Therefore, the employer is advised to retain the records beyond the one year required by statute.

4.3.7 Family and Medical Leave Act (FMLA) – FMLA records are essential for the employer to retain in order to prove that all the required legal notices were provided to the employee.  The employer has the burden of proving compliance with FMLA coverage.  The employer also is responsible for notifying the employee that the leave will be designated as FMLA and to ensure that medical coverage continues for the employee during the leave.  Each step of the FMLA process must be carefully documented and the documentation retained for a minimum of 3 years and be available for inspection by the Department of Labor.  29 CFR 825.500.  The FMLA records should include the employee’s request for leave, the employer’s response, the dates the leaves were taken or the hours of leave if the leave is intermittent, all correspondence received from and sent to the employee relating to the leave, documentation reflecting continuation of insurance coverage, payments by the employee of insurance premiums, and copies of all medical information such as certificates (which must be maintained in a separate confidential file with other medical information) 29 CRF 825.500..
4.3.8 Occupational Safety and Health Act (OSHA) Records – OSHA records must be kept for a minimum of five years after the workplace accident or illness occurred.  29 CFR 1904.33.  The records must be kept at the site where the employee works.  The employer must record in a log, all workplace illnesses, and injuries within six working days after becoming informed of the incident on a form No. 300.  Employers must also provide an annual summary on OSHA form No. 300A of the occupational illnesses and injuries at each job site; this document must be retained for five years.  In addition, the employer must maintain a form 301 for every injury or illness recorded on the form 300; this report must be kept at the place where the illness or injury occurred and must be maintained in paper, not electronic, form.  This record must be made within 7 days of the employer’s notification of the incident and must be retained for five years.  The OSHA recordkeeping requirements are extensive and very specific to each industry, type of equipment and chemical used.

OSHA requires the employer to notify employees when they are hired and thereafter on an annual basis of their right to access medical and exposure records for their work location.  The notice must identify where the records are located and the person to contact to review the records.  The employer must allow employees to review safety and health records at a reasonable time and place.  The employer must remove identifying information such as social security numbers, gender, weight, height, and related information to protect the identity of the injured employees.

OSHA requires that medical records be kept for the length of employment plus 30 years except health insurance claims records that are separately maintained from the employer’s medical records, first aid records or one time treatments and medical records of employees who worked for less than a year for the employer if the records are given to the employee upon termination.  Employee exposure records must be kept for the length of employment plus 30 years.  If the employer’ business is discontinued, the medical and exposure records must be transferred to the successor employer.  If there is no successor employer, the employer must notify current employees of their right to access the records at least 3 months before the business ends.
4.3.9 EEO-1 documentation – Employers with more than 100 employees and federal contractors with more than 50 employees must keep EEO-1 reports of the ethnic identifies (White, American Indian, Alaska Native, Black/African-American, Asian, Native Hawaiian, Pacific Islander, Hispanic, Latino, Multi Race)  and the sex (Male/Female) of employees in particular job categories.  29 CFR 1602.7.  This information must be retained in a separate file from the personnel files of the employees.
4.3.10 Civil Rights Laws: Title VII – Federal and state laws prohibit employers from refusing to hire, terminating, or discriminating against any person because of the person’s race, color, religion, sex, or national origin.  42 USC 2000e-2(a)(1).  Employers need to keep documentation showing compliance with the laws prohibiting unlawful discrimination in employment practices.  These records would include all documents and forms used in the hiring process, advertisements for positions, offer letters, interview notes, job descriptions, and factors and reasons for hiring each person, establishing a legitimate nondiscriminatory reason for the employment decision.  The U.S. Equal Employment Opportunity Commission requires the records be kept for 1 year from the date the record is made or the date of the personnel action, whichever is later, or until final disposition of a pending charge (29 CFR 1602.14).  Records of terminated employee must be retained for one year from the date of the termination.  29 CFR 1602.14.
4.3.11 Veteran’s Reemployment Rights – Veterans who make a timely request for reemployment after release from military service must be reinstated to their former job with the same benefits, terms, and conditions they would have received if they had not taken a leave for military service.  38 USC 4312.  An employer should retain all documents that might be necessary to verify that the veteran’s job rights and benefits have been fully restored.  These documents include ERISA plan benefit records, collective bargaining agreements, and all other documents that might determine the veteran’s return to work rights and benefits.
4.3.12 Employee Retirement Income Security Act (ERISA) – The record keeping requirements for ERISA are very broad.  They are set forth in 29 USC 1027 and 1059.  The reporting and disclosure requirements are set forth in 29 CFR part 2520.  The general ERISA statute of limitations is six years plus one additional year to cover the filing period.  All documents relating to journals, ledgers, checks, invoices, bank statements, contacts, agreements, claim records and payroll records that might be necessary to support an ERISA report should be retained.  Employers must retain, however, accurate pension plan information for employees who may need it upon retirement, many decades after they start working for the employer.  Likewise, a beneficiary designation on a life insurance policy must be available many years after an employee has enrolled for the benefit.  Similarly, a qualified domestic relations order in a divorce proceeding may affect how a pension benefit is paid many years after the divorce.  For these reasons, employers must exercise great caution before purging employee benefit records to insure that the information will be available when necessary many years later.
4.3.13 COBRA – COBRA requires covered employee health plans to allow a qualified beneficiary to continue coverage for a period of 18 to 36 months after a qualifying event.  COBRA records should be maintained for six years.  29 USC 1027; see generally 45 CFR 164.530(j).  The statute does not set forth what records must be maintained but an employer must keep all records necessary to demonstrate compliance.  These records would include employee and dependent data from initial eligibility in the plan as well as documentation that a COBRA rights notice was sent to the employee; a list of eligible employees, retires, and dependents including those covered by qualified medical child support orders; a record of the date of all employee qualifying events and documentation that the employer provided the employee with timely notice; a record of the date the employee elected COBRA coverage; a record of denial of coverage along with the explanation for the denial of coverage; information reflecting changes in benefits, carriers, providers, plan option and premiums.
4.3.14 HIPPA – HIPAA was enacted to allow health coverage to be portable for employees changing jobs.  The law requires recordkeeping for enrollment coverage and certifications.  It also includes specific requirements for confidentiality, privacy and security of all health related information.  To the extent an employer has access to health records, documentation should be maintained demonstrating compliance with federal regulations.  All documents related to compliance including use and disclosure of protected health information, authorization forms, notices of privacy practices, and complaint records must be retained for six years.
4.3.15 Collective Bargaining Agreements – Collective bargaining agreements and related documents such as NLRB certifications, bargaining notes, and benefit plans should be retained. These documents may be important in labor arbitration proceedings to show how a clause in the contract evolved or to clarify the intent of the parties. The negotiation notes may be helpful in defending an unfair labor charge.
4.3.16 Affirmative Action – Employers who contract with the federal government for $50,000 or more and have 50 or more employees must retain documentation evidencing compliance with affirmative action plan requirements. An employer with a contract of $150,000 or more and 150 or more employees must keep employment records for a minimum of two years. Employers with contracts of less than $150,000 and fewer than 150 employees must keep the records for at least one year. 41 CFR 60-1. Records includes documentation of hiring, assignment, promotion, demotion, transfer, layoff, termination, rate of pay and compensation, training, reasonable accommodation, physical examinations, job advertisements and postings, applications and resumes, tests and test results, and interview notes. 41 CFR 60-250.80.
4.3.17 Electronic Records – Employers should include electronic data in the records retention policies and specifically include emails.  The policy should state how employees should handle emails and other electronic documents, the time periods for retention, and how the messages can be deleted so they cannot be retrieved. 

If an employer maintains its personnel files electronically, the employer should ensure that employees and agencies conducting audits are able to readily access and read the files.

Email communications are troublesome if used for documentation of employment information because they are not signed, they can easily be transmitted to numerous other individuals, they are often not printed out for the personnel file, and the use of email to assess how to handle and employment matter may inadvertently cause unwanted information to be accessible to the employee’s attorney if discovered during the course of litigation.
5. UPDATES  
Questions pertaining to this document should be directed to the Human Resources Department who is also responsible for maintaining and modifying its content. The programs will be evaluated on an annual basis and is open to suggestions.
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